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A.L.R. Library 


Power of Successor or Substituted Judge, in Civil Case, to Render Decision or Enter Judgment on Testimony Heard by 
Predecessor, 84 A.L.R.S5th 399 


Power of successor judge taking office during term time to vacate, set aside, or annul judgment entered by his or her 
predecessor, 51 A.L.R.5th 747 


In some jurisdictions, a successor judge has no power to enter a judgment or render a decree in a case where testimony has 
been taken before a predecessor, | and unless the parties consent or waive their rights, no judge other than the one who heard 


the testimony in the case may grant a judgment.” In some of these jurisdictions, where oral testimony is offered at the trial and 
the cause is left undetermined, a succeeding trial judge cannot decide, or make findings in, the case without a trial de novo on 


all of the issues? even if the predecessor judge has announced findings and conclusions“ or has actually prepared findings but 


has not announced or signed them.” The rationale underlying the general rule that a successor judge may not make findings of 
fact or conclusions of law without a trial de novo is that due process entitles a litigant to have all the evidence submitted to a 


single judge who can see the witnesses testify and thus weigh their testimony and judge their credibility.° 


However, other jurisdictions follow the view that where a judge retires or dies before rendering judgment, if the case had been 
tried before, and submitted to, that judge, the successor may render judgment on the record of the evidence after hearing the 
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argument and without hearing further testimony.” For instance, a successor judge who took over the docket ofan assigned judge 
who became unavailable after the close of a bench trial had evidence to make findings of fact and conclusions of law necessary 
to enter a judgment in the employee's favor on a wrongful termination claim; the findings that the employee's termination was 
not in compliance with the terms of the parties' employment agreement and that the employer did not have reasonable cause to 
terminate the plaintiff were based on transcripts, exhibits, and evidence during trial, and no crucial credibility determinations 


were necessary.’ When the judge presiding over the original proceedings has retired, the district court, on remand following 
an appeal, must make a certification regarding familiarity with the record and a determination that the case may be completed 


without prejudice to the parties, prior to conducting further proceedings or, alternatively, order a new trial.” A successor judge 
may determine a case on the record of the evidence offered before a predecessor unless the successor determines, in the exercise 
of a reviewable discretion, that there is evidence that is absent from the record and that is necessary to a determination of the 


case. ut 


Where the trial judge dies or becomes disabled after the trial and verdict of a jury, or after findings of fact and conclusions of 
law are filed, the successor judge may enter judgment. LL A successor judge may sign a judgment rendered by a predecessor if 


the predecessor fails to sign it during the predecessor's term of office. 12 A successor judge in a termination of parental rights 
proceeding, who presided over the case after the original trial judge resigned from the bench one day after the entry of judgment, 
did not abuse the judge's discretion or violate due process by ruling on the parents' postjudgment motions to alter or amend 
the judgment and for additional findings without holding a new trial; all of the evidence was preserved, there was no defect 
in recording or other barrier to review of the entire proceedings, and the added value of observing live testimony was not 
so significant that a new trial was necessary, given the importance of prompt decision-making regarding permanency for the 


children. ! However, a successor judge, who was appointed as a special judge after the trial judge was recused and who sat in 
an inferior position to the trial judge, did not have unbridled discretion, and thus did not possess the power to vacate the trial 
judge's order granting a new trial, in an executrix's wrongful death action against a nursing home, where the trial judge observed 
the entire trial, all the witnesses, and the jury, and was in the best place to judge the prejudicial effect of evidence, and to judge 


whether any evidence led to bias, passion, and prejudice on the part of the jury. w 


Some jurisdictions have enacted statutes and court rules providing that a successor judge may perform such remaining duties 
as are necessary to be performed, including the entry of a judgment or order, after findings of fact and conclusions of law have 


been filed in the cause.!° The Federal Rules of Civil Procedure!® provides that on remand to a new judge for new findings 
of fact on conclusions of law, the successor judge may make findings on the basis of the existing record, may supplement the 
record, or may grant a new trial at the judge's discretion. K However, under some rules or statutes, a successor judge may not 


L even if transcribed oral 


be authorized to file findings of fact and conclusions of law where the original judge had not done so, 
opinions of the original judge tend to indicate the original judge's findings of fact and conclusions of law. 1 Also, a successor 


judge may not make a decision based on conflicting evidence that a predecessor judge heard.7° A statute may expressly provide 
that on the death of a judge, when the office is vacant for any cause, or when the judge is absent a successor judge, no matter 


how chosen, may sign any order of court left unsigned by a predecessor; such a statute may authorize judgment by a successor 


judge only where the predecessor judge is found to be "unable" to do 50.7! 


Various statutes or rules do not grant authority to a successor or substituted judge to render a decision or judgment in a case 


in which the evidence was presented before the predecessor.” 
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In dispute between arrestee's estate and the individual who posted bond for arrestee over entitlement to receive the return of 
bond money after arrestee's death resulted in dismissal of charges against him, trial judge who was appointed after original trial 
judge recused himself had authority to reconsider original judge's summary judgment ruling that estate had standing to seek 
return of bond money, despite contention that individual never requested reconsideration of original ruling; individual implicitly 
requested reconsideration, and estate implicitly agreed to such reconsideration, when their attorneys summarized their legal 
arguments, and parties discussed whether second trial judge would hear evidence or would pick up from arguments and evidence 
offered to first trial judge. Sharp v. State, 142 N.E.3d 435 (Ind. Ct. App. 2019). 


[END OF SUPPLEMENT] 
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